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Case study 1: Monitoring and surveillance – dismissal for Facebook use

This case concerns the termination of an employment relationship on the basis of a public display of dissatisfaction by an employee on Facebook, and the subsequent unfair dismissal case before the then Fair Work Commission. The employee was not paid what she had been expecting, and as a result posted comments on Facebook that read: ‘Xmas “bonus” followed by no holiday pay!!!! Whoooooo! The hairdressing industry rocks man!!! AWESOME!!!’ The posting was accessible to the employee’s Facebook friends and remained on the site for two months, after which it was removed. The employee argued that the Facebook comments were a communication to her ‘friends’, and did not identify her workplace, so that even if others had read the comments they would not have been able to identify the specific hairdressing salon. It was argued by the employer that the employee had misrepresented the employer with her Facebook comments.

Fair Work Australia found that the employee had posted disrespectful comments on her Facebook page, reflecting negatively on her employer. The Commissioner noted:

Posting comments about employers on a website (Facebook) that can be seen by an uncontrollable number of people is no longer a private matter but a public comment. It is well accepted that behaviour outside working hours may have an impact on employment. A Facebook posting, while initially undertaken outside working hours, does not stop once work commences. It remains on Facebook until removal, for anyone with permission to access on the site.

However, in summing up the impact of the Facebook comments, the Commissioner argued that the comments did not damage the business or the industry as a whole, and therefore the Facebook comments in these circumstances did not provide a valid reason for dismissal. 

While the Facebook comments did not constitute grounds for dismissal in this case, it is clear from the Commissioner’s comments urging caution against such displays of public dissatisfaction that, in certain circumstances, such remarks could breach the implied duty of trust and confidence that is central to the employment relationship, thereby providing a valid reason for dismissal. 

Discussion questions
1. Do you think the employer has a right to monitor your private social networking site? Why or why not?

2. Can a clear line be drawn between the public and private time of employees?

3. What are the policy implications of this case for organisations, governments and unions?
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